
 SEQ CHAPTER \h \r 1STATE OF VERMONT

PUBLIC SERVICE BOARD

Docket No. 6860

Petitions of Vermont Electric Power Company, Inc. (“VELCO”) and Green Mountain Power Corporation (“GMP”) for a Certificate of Public Good authorizing VELCO to construct the so-called Northwest Vermont Reliability Project, said project to include: (1) upgrades at 12 existing VELCO and GMP substations located in Charlotte, Essex, Hartford, New Haven, North Ferrisburgh, Poultney, Shelburne, South Burlington, Vergennes, West Rutland, Williamstown, and Williston, Vermont; (2) the construction of a new 345 kV transmission line from West Rutland to New Haven; (3) the construction of a 115 kV transmission line to replace a 34.5 kV and 46 kV transmission line from New Haven to South Burlington; and (4) the reconductoring of a 115 kV transmission line from Williamstown, to Barre, Vermont AND amendment to VELCO petition to provide for: (1) proposed modifications to the route of the line between New Haven and South Burlington, specifically in the City of Vergennes and the Towns of Ferrisburgh, Charlotte and Shelburne; (2) proposed changes to the substations located in Vergennes, Shelburne, Charlotte and South Burlington; and (3) proposed changes to pole heights.

THE TOWN OF CHARLOTTE’S PROPOSED FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

NOW COMES the Town of Charlotte, by and through its attorneys, Stitzel, Page & Fletcher, P.C., and asks this Board to adopt the following proposed findings of fact, conclusions of law and order in connection with the above-referenced matter.

General Findings Regarding Charlotte Witnesses
1. Dean Bloch is the Charlotte Town Planner and its Selectboard Assistant.  He has worked in the field of municipal planning in Vermont since 1992.  Mr. Bloch’s resume has been admitted in this proceeding as CHARLOTTE Exhibit DB-1.  Mr. Bloch has a Bachelor’s Degree (B.S.) in Agricultural Economics and a Masters Degree in Public Administration degree, both from the University of Vermont.  Direct Testimony of Dean Bloch (12/17/03) at p. 1 (hereinafter “Bloch at __”).
2. Jim Donovan is a senior landscape architect and certified planner employed by Wilbur Smith Associates of Shelburne, Vermont.  Mr. Donovan has a Bachelor’s Degree (B.S.) in Architecture from the University of Detroit, and a Masters Degree in Landscape Architecture from the University of Illinois.  He has been practicing as a landscape architect for over 23 years.  Mr. Donovan’s  resume has been admitted as in this proceeding CHARLOTTE Exhibit JD-1; Direct Testimony of Jim Donovan (12/17/03) at p. 1 (hereinafter “Donovan at __”).  

3. Mr. Donovan has professional experience in assessing visual and aesthetic impacts, including experience assessing the visual impacts of power transmission lines and substations.  Recently, he worked on visual impact analysis for the Vermont Department of Public Service that involved upgrades to several Citizens Energy Services( transmission lines and substations in the Northeast Kingdom.  He has also prepared visual assessments, including visual simulations of proposed energy plants and transfer stations, proposed subdivisions and transportation facilities.  Id.
4. Torben Aabo is the president and principal engineer of Power Cable Consultants, Inc.  Mr. Aabo received a Bachelor's Degree in electrical engineering from Aarhus Technical College, Denmark, in 1967, and has undertaken graduate level work in electrical engineering and industrial management at Fairleigh Dickinson University in New Jersey.  Direct Testimony of Torben Aabo (12/17/03) at p. 1 (hereinafter “Aabo at __”).
5. Mr. Aabo has extensive experience with transmission cable system manufacturing, design, installation, and maintenance, having worked in the field since 1970.  He annually instructs a cable course entitled “Underground Cable Systems: Principles and Practices,” presented in St. Petersburg Beach, Florida.  Mr. Aabo is a voting member of the Institute of Electrical and Electronic Engineers (IEEE) Insulated Conductors Committee (ICC) and chair of the working group for the development of a testing guide for XLPE cables up to 161 kV.  Mr. Aabo’s resume has been admitted in this proceeding as Attachment A to this prefiled direct testimony.  Id.
6. James Emerson is affiliated with the Lake Champlain Waldorf School (LCWS).  The LCWS has a high school campus in Charlotte, Vermont, and an elementary school campus in Shelburne, Vermont.  Mr. Emerson was a member of the Waldorf School’s Board of Trustees and served as the Board president.  He has also served on the committee responsible for finding a location for the LCWS High School, purchasing and financing the Charlotte property, designing and constructing improvements to the property, and planning for future development.  Mr. Emerson is the designated representative of the LCWS in these proceedings, and a member of an ad hoc committee authorized by the LCWS Board to represent it in its dealings with VELCO and the NRP.  Prefiled Testimony of James Emerson (7/2/04) at p. 2-3 (hereinafter “Emerson at __”).
Findings Regarding Orderly Development in the Region

7. The Town of Charlotte has a well-established and strong commitment to land conservation; its citizens are committed to preserving the natural and scenic qualities of the town.  In that regard, the Town has included in its Town Plan, most recently adopted on March 5, 2002 (as well as in earlier town plans), written community standards pertaining to land conservation and aesthetics.  Excerpts from the Town Plan are included in VELCO Exhibit DR-16.  Additional portions of the Town Plan have been admitted in this proceeding as CHARLOTTE Exhibit DB-2; Bloch at 2.
8. As discussed below, the Town Plan mandates protection of the scenic resources of the town, especially where those resources converge with other attributes of the Town, such as its historic resources.  Id.
9. Protection of the Town’s scenic and historic resources is especially important since the Town, and the region, rely heavily on tourism as an economic development “driver.”  Diminution or degradation of those scenic/historic assets has the potential to negatively effect the economy of the Town and of the region.  Id.
10. The NRP line, as proposed, crosses Ferry Road in an area identified as a local growth center that is very close to the historic village district.  Construction of the line and the related poles in this area will have a negative impact on orderly development and growth in this portion of the Town, and will adversely impact the historic village center.  Id., at 3; Charlotte Exhibit DB-3.
11. The Town Plan calls for the installation of utility lines underground, to protect and enhance scenic attributes of the Town.  Id.
12. Section 1.1 of the Town Plan, entitled “A Vision for the Future of Charlotte,” the Plan identifies, as essential components of that vision, the maintenance and enhancement of the “scenic beauty and open land of the Town through protection of working farmland and the creation of conservation areas.”  The Plan also calls for preservation of the Town’s “unique environmental and cultural resources through both regulatory and non-regulatory actions.”  Id.
13. Section 2 of the Plan, entitled Goals for the Future of the Town, the specifically lists  the following goals and objectives:

Goal 1.   To maintain and protect Charlotte’s Rural Character and Heritage.


Objective 1.2.  Preserve the quality of the landscape through the protection of open land, panoramic views of the Green Mountains, Lake Champlain and Adirondack Mountains, the rural night sky, and valuable natural resources.


Objective 1.3.  Preserve the small town character in the villages and rural areas.


Goal 2.  To direct and manage growth in the Town.


Objective 2.6.  Manage growth and development to be in harmony and scale with the rural character, historic pattern, and quality of settlement in the Town.

Goal 4.  To encourage sound conservation practices in land and water uses and provide a healthy environment for people, plants and animals.


Objective 4.3.  Protect valuable wildlife habitat, wetlands, productive or unique forestlands, and natural areas.


Objective 4.6.  Limit development in areas of the Town where significant environmental and natural resources are located and promote development away from those areas.


Id., at 3-4.
14. With specific reference to the village center, Section 4.4.4 of the Plan, captioned “Development Review Strategies,” identifies as “significant resources” in the Rural District around Ferry Road “open space and scenic vistas” (especially in the center and western parts of the Town), and the conservation and aesthetic value of roadside environments.  Id, at 4.
15. The Town Plan identifies certain “special features” of the Town, including its significant open spaces, scenic views, vistas, and roads, archeological sites, historic features and areas, and the naturally dark night-sky.  The 1990 Town Plan Town Environment Committee, and other committees since then, listed the types of special features that contribute to the character of the Town and developed criteria for identifying and ranking these features.  In so doing, the committee used the following criteria:


o
visual aesthetics; 

o
Accessibility, both “passive” (driving) and “active” (skiing, hiking, etc.);

o
Uniqueness of the site or resource;


o
Usefulness to the Town;


o
Representativeness of the Town; and


o
Patterns of use, both past and present.


Id., at 4-5.
16. The Charlotte Town Plan contains a series of maps that identify/delineate resources within the Town’s boundaries.  These resources were identified and documented through ranked lists and through photographic and map exhibits.  Id., at 5; See CHARLOTTE Exhibit DB-2, pp. 108-125.

17. The value of these resources/areas/environments to the Town is reflected in their placement on these lists.  CHARLOTTE Exhibit DB-3, which is Map 12 from the Town Plan, labeled “Cultural and Recreational Resources,” identifies views towards the east.  Id., at 5.  
18. CHARLOTTE Exhibit DB-4 is Map 13 in the Town Plan, which indicates significant views to be protected in the vicinity of Ferry Road.  Id.  The same map, in a color version, is in the record as CHARLOTTE Exhibit JD-3.  

19. Both North Greenbush Road and South Greenbush Road are identified on these exhibits (DB-4 and JD-3) as roads with “high scenic value.”  CHARLOTTE Exhibit DB-4; CHARLOTTE Exhibit JD-3.
20. If particular roads are specifically identified as “scenic” within a Town’s Plan, that fact, together with the language in the plan stating that the Town seeks to protect public roads with high scenic value by placing utility transmission lines underground, would be specific enough to constitute a clear written community standard under the Quechee analysis.  D. Raphael, Tr. (02/13/04 (PM)), p. 139.
21. Under VELCO’s proposal, the NRP will require new poles that, in many places, are almost double the height of existing poles.  These new, taller poles will have negative impacts on areas specifically identified in the Town Plan as having scenic qualities.  Id.
22. The Town Plan clearly indicates that utility lines should be placed underground.  For instance, Section 4.4.6.  Special Features, provides: “Ubiquitous overhead utility lines for power, telephone and cable television have the impact of diminishing the Town’s scenic vistas, views and general landscape quality.  These are important services, but the vision for an aesthetically beautiful Charlotte includes the replacement of overhead lines with underground lines and requires the installation of new lines underground.  It is the objective of the Town that all utilities will be underground.”  (emphasis added).  Id.,  at 5-6.
23. Section 5.8.12  (Utility Distribution -- Policies and Strategies) of the Town Plan states:



Utility Distribution -- Policies 



1.
New or replacement electrical, telephone, cable and other utility lines are encouraged to be located underground.  In particular, the Town seeks to protect public roads with high scenic value by placing utility transmission lines underground.  Placing transmission lines underground reduces their negative impacts to the landscape and potentially reduces long term maintenance costs (emphasis added). 



2.
The Town supports co-location of utility lines in existing rights of way in order to reduce impacts to scenery.  New utility transmission line infrastructure should be located within existing rights of way unless the greater public good is better served by placing them elsewhere.



3.
The Town will continue to require underground utility lines within subdivisions as a condition of approval.



Utility Distribution -- Strategies


The Town will explore ways to encourage underground placement of utility transmission lines, including installation of empty conduit during road construction and re-construction projects.  Id., at 6.
24. Based on the text of the above-quoted Plan language, and discussions at Town Plan work-sessions, it is Mr. Bloch’s opinion that the Town and its residents intended the foregoing policy regarding undergrounding to apply to all utility lines.  Id., at 7.
25. Section 5.1.1 (General Policy #14) of the Town Plan states that the “Town supports improvements to the power grid to adequately support existing and planned future growth.”  However, the Town is contesting the design/configuration of the project, not the need for it.  Id., at 10.
Findings Regarding Public Investment
26. Charlotte residents have endeavored to implement the Town Plan through both regulatory and non-regulatory means.  Since 1979, the Town has required utility lines serving new subdivisions to be located underground.  Additionally, as described below, the Town has committed public funding (and local citizens have volunteered their time) to obtain grants of development rights from private landowners with the objective of preserving and permanently protecting scenic and open spaces.  Id., at 7.
27. The relatively large number of conserved parcels in the Town evidences the dedication of town residents who, time and again, have reaffirmed and supported their commitment to the vision and goals of the Town Plan with budget allocations, grant applications, and coordinated efforts with organizations dedicated to preserving these qualities.  Id.
28. CHARLOTTE Exhibit JD-2 is a map of the eastern shore of Lake Champlain from Ferrisburg to Shelburne.  On this map are shown those properties in the various towns which are “conserved” or “protected” by open space agreements, conservation easements, or other public protective covenants.  Mr. Bloch has reviewed the map and confirmed that the properties identified thereon, located in the Town of Charlotte, are indeed protected/conserved properties.  Id.
29.  The proposed route for the NRP is shown in red on Exhibit JD-2; it transects Charlotte on a north-south access, more or less, passing west of Route 7 and east of Lake Road and eventually Greenbush Road.  The project is located over, or adjacent to, nine parcels of land for which grants of development rights have been made to the Vermont Land Trust.  Id., at 8.
30. The combined cost of these projects is approximately $1,494,624.  Of this amount, approximately $1,119,384 was contributed either by the Vermont Housing and Conservation Board or the Vermont Agency of Transportation, both of which are public or quasi-public agencies.  The Town of Charlotte owns one of these parcels and spends $4,000 annually to maintain the public trails.  Id.  
31. The cost-figures cited above do not include the thousands of person-hours that town residents have spent working to conserve these parcels.  Additionally, the project runs through, or is adjacent to, two parcels on which the Town holds Open Space Agreements, one parcel on which the Charlotte Land Trust holds a grant of development rights, and one parcel which is owned by the Nature Conservancy.  Id.
32. The Town has been authorized by the voters of Charlotte to raise tax dollars to be placed into a land conservation fund.  Some of these monies have been expended to preserve parcels that will be impacted by the NRP.  For example, the recent conservation of the Knowles Farm property on Ferry Road -- located just west of the State-owned parcel through which the transmission line is proposed to run and on which VELCO has proposed to relocate the Charlotte substation -- was paid for, in part, with monies from the conservation fund.  Id.; Rebuttal Testimony of Dean Bloch (7/2/04) at p. 1 (hereinafter “Bloch-Reb at __”).
33. The Knowles first contacted VLT in the Fall of 1999, VLT submitted a pre-application to the Vermont Housing and Conservation Board (VHCB) in July of 2000, and the project closed in December of 2003.    Bloch-Reb at 1.
34. Funding for the conservation easement on the Knowles Farm came from the following sources:  

$220,000 from VTrans through VHCB;


$145,000 from VHCB (non-VTrans sources);
$10,000 from the Town of Charlotte;
$10,000 from the Charlotte Land Trust.

Id., at 1-2.
35. The Charlotte Park and Wildlife Refuge, was protected with a grant of development rights that specifically identifies the scenic resources on the parcel as the primary purpose of the grant.   Additionally, whereas the primary purpose of the remainder of the grants referenced above is to conserve productive agricultural land, the secondary objective cited in each of these grants is “to conserve scenic, recreational, and natural resources associated with the Protected Property, to improve the quality of life for Vermonters, and to maintain for the benefit of future generations the essential characteristics of the Vermont countryside.”  Bloch at 8-9.
36. Installing poles nearly twice the height of the existing poles along the identified NRP route will affect, to a greater degree, the scenic vistas available on and across these properties from public lands; it may diminish the recreational value of these parcels to some degree, by imposing on those walking, biking, riding or otherwise enjoying the properties, unattractive physical structures and associated power lines, and will diminish the public’s enjoyment of the scenic quality of these lands.  Id., at 9.
37. The Town is increasingly viewed as a destination for tourism, and tourism is an important economic engine for the State of Vermont.  In Charlotte, assets such as Mount Philo State Park, the Charlotte-to-Essex (N.Y.) Ferry, and spectacular vistas west to the Adirondacks and east to the Green Mountains provide a draw for visitors from all over the world.  Id., at 10.  Neither VELCO, nor the DPS, has analyzed the impact of the NRP on tourism in the Town, contending that the same cannot be quantified.  DPS did not seek input from any third party with respect to the tourism-related impacts of the NRP, nor was it able to definitively say that aesthetics mitigation will be sufficient to address impacts of the NRP on tourism.   H. Mertens, Tr. (08/05/04 (AM)), p. 73.  
38. The Town Plan, at Sections 1.1 and 4.7.4, calls for the creation of recreational trails in locations that allow for access to scenic areas.  The Town has been working to create a trail network that links all areas of the Town as well as adjacent towns.  Additionally, the Chittenden County Metropolitan Planning Organization has been studying the possibility of locating a trail (called the Champlain Path) from Burlington to Charlotte.  The Town has requested that VELCO allow a trail easement within the project right-of-way.  The Town believes that such an easement could be located without risk to the public health, safety and welfare.  Further, if VELCO requires access to service the line, allowing a public trail to be co-located with a service road would not burden the applicant, and would provide some mitigation for the impacts of the project.  Bloch at 10-11.
General Findings Regarding Aesthetic Mitigation

39. The Town recognizes that there is little likelihood that the Public Service Board will order VELCO to “underground” the entire section of line from Thompson’s Point Road to Shelburne.  While such an underground installation, in Mr. Bloch’s opinion, would be most consistent with the Town Plan, the areas that the Town views to be most sensitive and vulnerable (in terms of the aesthetic and other impacts of the NRP), and therefore most needing undergrounding, are the intersection of the proposed line with Ferry Road, and along north Greenbush Road near the Charlotte Park and Wildlife Refuge.  Re-Route Testimony of D. Bloch (5/20/04) at p.3. (hereinafter “Bloch-RR at __”).
40. In Mr. Bloch’s opinion, the NRP would be compatible with, and give due consideration to, the Town Plan (and the significant commitment by the people of Charlotte to the preservation of their natural and scenic environment), if VELCO proposed to underground the transmission lines where the poles and lines would be most visibly intrusive and/or inconsistent with the Town Plan.  However, if it is determined by the Public Service Board that placing the lines underground is inappropriate, then any new above ground poles should be designed/configured to have the least possible visual/aesthetic impact.   Id.
41. The Town acknowledges that other techniques, such as the use of shorter poles and non-specular conductors, the installation of landscaping, and the siting of the substation to the south of Ferry Road have the potential to mitigate the aesthetic impact of the NRP in those areas away from Ferry Road and the Charlotte Park and Wildlife Refuge.  Id.
42. In its Reroute filing, VELCO proposes to use shorter poles along its corridor in Charlotte, ranging from 52 to 65 feet in height.  Specific pole locations and heights, for areas other than Ferry Road, have not been provided, however.  Id., at 1.
43. While generally supported by the Town, VELCO’s proposal to use “shorter poles” is problematic.  Id., at 3-4.
44. In the sensitive areas of Ferry Road and the Charlotte Park, the need for separation from the railway, existing structures, distribution lines and changes in topography, either individually or in combination, does not appear to permit the use of lower poles and screening adequate to sufficiently mitigate the impacts of the NRP.   This is borne out by VELCO’s design detail filing for Ferry Road, which will be discussed in detail in a later filing.    
45. There are existing dwellings very close to the proposed NRP corridor near the intersections of Thompson(s Point Road and Greenbush Road.  Taller poles may be required in this area to address concerns about EMF.  Indeed, VELCO states that “at Thompson’s Point Road taller structures will resume,” despite a lowering of pole heights south of the crossing.  Bloch-RR at 3; Boyle-Reb at 15.     

46. Although VELCO has stated that it will use “lower poles” from approximately mile 18.0 to 18.8, it has not defined what it means by “lower,” nor has it design detailed this area.  The topography at the Greenbush Road intersection changes significantly, which may ultimately require longer spans and higher poles.  Also, separation will be needed from the existing distribution lines at the Ferry Road and Greenbush intersections.  VELCO has not prepared design detail plans for the Greenbush Road crossing.  Bloch-RR at 4.
47. Given the above, the value to the Town of shorter poles may be undetermined by practical constraints on their use at the most visually-sensitive locations.  Id.
48. Because the Ferry Road and Greenbush Road intersections are visually sensitive, and because the use of shorter poles is likely to be ineffective at these intersections, the Town contends that undergrounding approximately 3,000 feet at the Ferry Road intersection and 1,500 feet at the Greenbush Road intersection is necessary to mitigate the aesthetic impact of the NRP.  Surrebuttal Testimony of Dean Bloch (9/3/04) at p. 2, (hereinafter “Bloch-Sur at __”)
49. David Raphael, in a preliminary review of the NRP, and based on his understanding that Greenbush Road was a scenic road way, identified the portion of Greenbush Road from Mile 15 to Mile 18.6 (from approximately Thompson’s Point Road to beyond the railroad underpass at North Greenbush Road) as an area appropriate for undergrounding the NRP.  D. Raphael, Tr. (02/13/04 (PM)), pp. 114-15.
Findings Regarding Right of Way Costs
50. The estimated cost of rights of way is important to comparing underground and overhead options since an underground line requires a narrower right-of-way than an overhead line.  VELCO’s witness, Thomas Wies, testified that the estimates for the costs to acquire/obtain rights of way and easements for the NRP were derived from VELCO’s experience on the Northern Loop project.  VELCO estimated NPR right of way costs by “inflating” its actual costs on the Northern Loop project by a factor of 4 for the “northern” portion of the NRP.  Bloch-Reb at 2-3; T. Wies, Tr. (02/27/04 (AM)) at 57-58.   
51. To evaluate whether the 4 times multiplier used by VELCO is reasonable, Mr. Bloch reviewed data available on the Vermont Department of Taxes (“VDT”) website on property transfer tax returns in the first five months of 2004.  Although much of the proposed line runs through parcels larger than six acres, Mr. Bloch compared the average selling price for residential property having less than six acres because there is less variability with regard to the number of acres involved in each sale.  According to the VDT website, in Charlotte, the average selling price for a residential property with less than six acres was $586,291 (12 sales).  By comparison, the average selling price (through May 2004) of comparable property in towns through which the “Northern Loop” runs are as follows:  Berkshire - $70,714; Coventry-no comparable sales; Derby-$104,626; Highgate-$86,750; Irasburg-$65,937; Jay-$109,000; Newport-$89,175; Richford-$79,507; Sheldon-$121,428; and Troy-$76,333.  Bloch-Reb at 2.   
52. Given the above, the cost of residential properties sold in Charlotte, through May 31, 2004, appears to be approximately five to eight times higher than the same class of properties in the towns along the Northern Loop route.  Id., at 3.
Findings Regarding Aesthetics, Scenic Beauty and the Natural Environment

53. Mr. Donovan is familiar with, and provided testimony on, the NRP’s compliance with the Quechee analysis in the Town of Charlotte.  It is his opinion that the proposed transmission line will have an adverse affect on aesthetics in, and the scenic and natural beauty of, Charlotte.  The proposed transmission line in Charlotte generally runs on the west side of the Vermont Railway railroad track right-of-way.  Also generally speaking, the new proposed line will lie up to 15 feet to the west of the current transmission line, which also lies to the west of the railroad right-of-way.  The poles are proposed to be 61 feet high and approximately 550 feet apart.  Supplemental Direct Testimony of Jim Donovan (5/20/04) at p. 5.  (hereinafter “Donovan-Supp at __”).
54. Land use in Charlotte adjacent to the proposed transmission line is largely rural/semi-rural in nature.  Donovan at 3.
55. In the southern portion of the Town, the proposed transmission line passes through farm fields, many of which have been conserved in part due to their scenic values, conserved forest land, and a few residences.  CHARLOTTE Exhibit JD-2 shows the parcels near the proposed transmission line that have been preserved, in part, to protect scenic resources.  Id., at 3-4.
56. In the center of the Town, on either side of Ferry Road, land use includes several business and residences near the right-of-way, as well as additional parcels of conserved farm land.  Id.
57. In the northern portions of the Town, the proposed transmission line right-of-way passes near several residences, as well as through several farm fields.  It also runs adjacent to the Charlotte Nature Park, created, in part, to conserve the natural and scenic beauty of the area.  Id., at 4.
58. Within this rural landscape, there are several sections of the proposed transmission line where the impacts of the NRP will be particularly adverse.  They are identified as follows: (a) approximately between mile 14.2 and 14.9 of the line, as viewed from South Greenbush Road; (b) approximately between mile 16.5 and 17.5 of the line, as viewed from Ferry Road; (c) approximately between mile 18.0 and 18.4 of the line, as viewed from North Greenbush Road; (d) approximately between mile 18.0 and 19.0 of the line, as viewed from Charlotte Nature Park; and (e) the proposed new substation location, as viewed from Ferry Road.  Id.
59. The area on either side of South Greenbush Road, near this section of the proposed transmission line, consists almost entirely of conserved, open farmland, including the field between Greenbush Road and the Vermont Railway right-of-way.  The Town of Charlotte and not-for profit organizations have expended funds to preserve this farmland, in part, for scenic purposes.  This section of Greenbush Road has also been designated as having high scenic value by the Town of Charlotte, as CHARLOTTE Exhibit JD-3 shows.  Id., at 4-5.
60. Much of the surrounding area of south Charlotte, visible from the road, is also rural in nature, with large open fields in the foreground and distant hills or tree lines in the background.  A hedge row lines the eastern side of the railroad tracks; the existing transmission line is adjacent to the railroad right-of-way on the west side. The current transmission line is lower than the hedge row.  The line is not visible from South Greenbush Road in the summer and is just barely visible in the winter behind the deciduous trees in the hedge row that have shed their leaves.  Low hills are visible to the southwest beyond the hedge row from the northern end of this section of Greenbush Road, close to its intersection with Thompson Point Road.  Id., at 5.  

61. South of Thompson’s Point Road existing vegetation to the west provides a background for the taller poles that may extend above the hedgerow.  VELCO has stated that it will use lower poles in this area to bring the tops of the poles below the trackside tree line which is visible across Land Trust conserved property as viewed from South Greenbush Road.  Boyle-Reb at 15.  
62. Much of the line will be visible from Greenbush Road in either direction of travel.  The intrusion of the larger transmission poles into the view from this scenic roadway will be incongruous and will adversely affect the preserved, pastoral setting and distant views that this road now offers.   They will be visible against the background hills, or extending into the sky, above the existing hedge row.  Other than indicating some willingness to use lower poles, as discussed above, VELCO does not recommend mitigation measures specifically for this section of the transmission line.  Donovan at 5.
63. In his prefiled testimony, Mr. Boyle cites the line(s crossing of Ferry Road and North Greenbush Road as two of the most critical aesthetic areas in the corridor (and the only two that he identifies in Charlotte).  Mr. Boyle provides mitigation to address some, but not all of the potential adverse aesthetic impacts of the proposed transmission line he identifies for these areas.  Id., at 2.
64. While Mr. Boyle(s proposals may mitigate a very small set of anticipated adverse aesthetic impacts; he does not address what are more important adverse aesthetic impacts at the above-described locations, as discussed below.  His testimony also does not address other locations in the Town where the transmission line will create adverse aesthetic impacts to areas that have been identified by the Town as having high scenic value, or that have had their aesthetic values preserved by the use of State, Town, or not-for-profit funds.  Id.
65. The Town of Charlotte has designated North Greenbush Road, south of the intersection with Lake Road, as a road with high scenic value, as shown on CHARLOTTE Exhibit JD-3.  The views to the north and the west, for travelers heading north, and the views to the west, for travelers heading south, are spectacular.  The views overlook open fields in the mid-ground and extend to Lake Champlain and the Adirondack mountains in the far view.  Id., at 9.  
66. Small farm clusters of barns, sheds and houses dot the landscape.  Residential units lie near North Greenbush Road on the west side, but many, especially those along the northern portion of the road, are significantly lower than the roadway elevation and do not interrupt the view.  The railroad corridor, and adjacent existing transmission line, are visible at the bottom of the ridge, down which Greenbush Road descends.  The road makes a jog as it passes under the railroad tracks such that travelers in either direction look up the existing transmission line right-of-way, and would also look up the proposed, 100-foot right-of-way.  As Greenbush Road reaches the bottom of the ridge, it passes under both the railroad and the existing transmission line.  Id., at 9-10.
67. To understand the potential impacts of the proposed transmission line, Mr. Donovan prepared a visual simulation of the proposed line, included in CHARLOTTE Exhibit JD-5.   Id., at 10.
68. The proposed transmission line also crosses North Greenbush Road on the northern side of the railroad underpass.  The poles will be approximately 25 feet taller than the existing transmission line, and other structures in the view, with the exception of one 55-foot pole near the underpass.  The proposed transmission line will pass directly across the view; at least two, and possibly more, of the poles will be visible in both directions of travel on North Greenbush Road.  The proposed clearing of the right-of-way will also result in a reduction in the visible vegetation.  The relatively straight lines of the clearing, which will be visible from above as viewers descend North Greenbush Road, will accentuate the transmission line.  Id., at 10.
69. There are other linear features in this particular landscape, but they are not as wide, nor are they centered on such tall structures.  The widened clearing will facilitate views along the transmission line right-of-way directly ahead of northbound drivers, making the new/additional support poles more visible.  Id.  
70. Along Greenbush Road, the proposed transmission line and poles will be out of scale with adjacent structures.  The poles for the proposed transmission line will again be more than 25 feet higher than the highest structures in the view and more than thirty feet higher than the residential structures in the view.   Id., at 12.
71. Mr. Boyle suggests that the existing distribution line along North Greenbush Road, which includes the single 55 foot pole, be placed underground in this location, stating that the elimination of the tall distribution poles “ . . . would be a significant improvement in this area.(  The Town agrees that the removal of the distribution poles near the underpass, including the existing 55-foot pole, would improve the area.  The improvement will have little value, however, if the new, taller transmission poles replace the existing distribution poles. Id., at 11.
72. The Charlotte Nature Park was created several years ago to preserve farmland and the natural scenic beauty of the land in northern Charlotte west of Route 7.  Magnificent sweeping views of the Champlain Valley, Lake Champlain and the Adirondack Mountains reward park users from the upper portions of the Park.  Farmland, much of it permanently preserved, is a significant portion of the near to mid-ground view from the Park.  The existing preservation of several of the farms in the foreground ensures that the character of the view, in terms of the patterns of agricultural land use, will remain largely unchanged.  Public and not-for-profit funds were expended to preserve these views.  Id.
73. The railroad and existing transmission line run across the near foreground of the view, at the base of the ridge upon which the Park lies.  The existing transmission line adjacent to the railroad is of a similar scale to the silos and barn cupolas visible in the view.  A recent article in Vermont Life magazine, included in CHARLOTTE Exhibit JD-6, provides a more detailed description and several pictures of the park.  Id., at 11-12.
74. The proposed transmission line(s proximity to the Park and the viewers will make it a prominent portion of the foreground view, even though it will be below the horizon line. Id., at 12. 
75. The proposed transmission line will have an adverse aesthetic impact on the views from the Charlotte Nature Park.  The higher structures and cleared right-of-way will draw greater attention to the transmission line.  Both the linear clearing and the height of the transmission line are out of context and scale with the surrounding pastoral landscape.   It will also impact several overlooks along the trails in the Park leading up to the ridge.  A photo simulation of the proposed VELCO transmission line as viewed from one such preserved wetland overlook has been submitted as CHARLOTTE Exhibit JD-7.   Id., at 12.
76. The Town of Charlotte has a clear written standard about reducing the visual impacts of utility lines.  The Plan indicates that overhead utility lines, ( ( are important services, but the vision for an aesthetically beautiful Charlotte includes the replacement of overhead lines with underground lines and requires the installation of new lines underground.  It is the objective of the Town that all utilities will be underground.(  (Emphasis added.)  To further this objective, the Town in its current Town Plan includes the following policy on utility distribution: “New or replacement electrical, telephone, cable and other utility lines, are encouraged to be located underground.  In particular, the Town seeks to protect public roads with high scenic value by placing utility transmission lines underground.  Placing utility transmission lines underground reduces their negative impacts to the landscape and potentially reduces long term maintenance costs.”   Id., at 13.
77. It is Mr. Donovan’s opinion that the introduction of an above-ground, taller, larger transmission line running north-south through the Town violates this clear, written standard.  Id.
78. Mr. Donovan believes that the entire length of the proposed power line in Charlotte would offend the sensibilities of the average person because, among other things, it is out of scale and context with the surrounding landscape.  The introduction of a significant, large scale structure, and associated vegetative clearing, diminishes the scenic quality of identified landscapes.  These impacts are pronounced along roads that the Town has designated as having high scenic value, or in areas where significant amounts of public and private not-for-profit funds have been expended to preserve the scenic qualities.  Id., at 13-14.
79. Two potential mitigation measures that would eliminate the adverse aesthetic impacts of the transmission lines are (1) placing the utility lines underground, as the Town(s policies dictates, or (2) significantly lowering the poles to no more than approximately 40 feet in height, even at the expense of increasing the overall number of poles.  Id., at 14.  VELCO has explored installing poles of significantly reduced height in other locations, including on the Meach Cove Trust property in Shelburne, where poles as low as 43 feet are being discussed.  C. Davis, Tr. (Vol. I) (06/15/04), at 112-13; Dunn, Tr. (Vol. I) (11/9/04) at 65.      
80. The placement of the transmission line underground eliminates the need for the tall poles and actually enhances the overall view by the additional removal of the existing transmission line.  While placing the line underground is important to minimize aesthetic impacts in those areas with significant public resources or where public funds have been spent to preserve the scenic values, placing the line underground would have aesthetic benefits elsewhere as well.  Poles that are reduced to a height that is much closer to that of the existing transmission line will minimize the change in the views from that of the present.  It may be possible to use a combination of these two mitigation measures along the NRP corridor to avoid undue adverse aesthetic impacts due to the proposed transmission line.  Donovan at 14.   
Findings Regarding Town Line Road
81. At Town Line Road, the existing 34.5 kV carries a distribution line 6 spans or approximately 1500’.  VELCO states that it will use the shortest poles possible in this area.  Using short poles in this area will require nearly as many spans as the current 34.5 kV line but it will keep the line low for the first half mile in Charlotte.  This will minimize the visual impact on the open field located between South Greenbush Road and the tracks (GMP pole #315 to #309) that was recently purchased by the Charlotte Land Trust.  There will need to be a taller pole at the crossing however to clear the Town Line Road distribution circuit.   This recommendation also reflects the discussion in VELCO(s Historic Report about the historic property near the railroad crossing on Town Hill Road.  Boyle-Reb at 15.
82. Along south Greenbush Road, south of Thompson Point Road, the lower poles will keep the height of the proposed transmission line at or close to the height of the existing trees along the railroad ROW.  The Town has requested that the poles be raised to cross Thorp Brook to mitigate environmental/wetland impacts; the raised poles should be limited to as narrow a location as possible, to limit adverse impacts to views south across protected farmland from Greenbush Road.  Donovan-Reb at 3.
Findings Regarding Thompson’s Point Road

83.   At Thompson’s Point Road, beginning at GMP Pole #302, VELCO proposes to use lower poles approaching the Thompson’s Point Road crossing, a distance of 3000’, to bring the tops of the poles below the trackside tree line which is visible across Land Trust conserved property as viewed from South Greenbush Road.  At Thompson Point Road, taller structures resume with the south side pole set back from the road edge 70’ to 100’.  This pole would be screened from the west by five Bur Oak trees along the edge of the ROW.  Boyle-Reb at 15.

84.  Mr. Raphael testified that VELCO’s proposal for Thompson’s Point Road is only partially satisfactory, and that street trees should be planted on both sides of the road.  Raphael-Sur at 8.  

Findings Regarding Greenbush Road
85. As noted above, Mr. Boyle has stated that VELCO is proposing to lower the poles to the “lowest possible height” along north Greenbush Road and would also use lower poles on South Greenbush.  Boyle, Tr. (Vol. I) (6/17/04) at 25-26.  Mr. Donovan supports the use of the lowest possible poles along both of these sections of Greenbush Road.  Donovan at 3.
86. VELCO proposes to lower poles from approximately mile 18.0 to 18.8 to minimize exposure from north Greenbush and conserved land to the east and west.  The location of the first pole north of the underpass will likely be placed near GMP pole #239 so that vegetation at Holmes Creek will block the view of the line as one descends North Greenbush Road toward the underpass.  VELCO will locate the 115 kV pole in the vicinity of GMP pole 242 so as not to be a focal point when exiting the parking area that serves the Charlotte Nature Park.  Boyle-Reb at 16.
87.  Mr. Donovan believes that the lower poles along north Greenbush Road should start at about mile 18.0 and extend northward to at least mile 19.5.  No poles should be placed directly in the line of sight of drivers heading north (downhill) on Greenbush Road toward the railroad and proposed transmission line crossing.  To facilitate the use of the lowest poles possible, the existing distribution line could be placed underground. The impact of the proposed transmission line on views from the Charlotte Park and Wildlife Refuge would also be limited if the line, north of the private driveway (approximately an extension of Lake Road) that crosses the railroad, were to be placed on the east side of the railroad ROW and the least reflective conductors possible were used.  Donovan-Reb at 3.
88. VELCO states that it “will consider crossing the tracks north of the bridge between GMP pole 239 and 238 and following the east side of the tracks.”  Boyle-Reb at 16.  There are issues related to wetlands and the use of conservation land, owned by the Demeter Fund, in this area, and VELCO would need to obtain permissions from ANR and the landowner.  The alternative is to place the line where the existing 34.5 kV line is adjacent to two residences.  Boyle, Tr. (Vol. I) (7/30/04) at 83.         
89. The location of two houses close to the west side of the railroad complicates the situation and may make lower poles from approximately mile 18.2 to 18.5 difficult.  If this is the case, the ability to successfully mitigate the taller poles will need to be closely examined to eliminate undue adverse impacts.  Donovan-Reb at 3.  
90. VELCO’s use of lower poles along North Greenbush Road is based on a concern about taller poles in the mid-ground view from the height of land on Demeter Park, near Route 7.  Boyle-Reb at 16.  Preserving the views in this area is a “critical concern.”  Raphael-Sur at 8.  Mr. Raphael states that pole placement here needs to be planned on paper and then confirmed in the field, with some means of testing actual proposed pole locations to ensure that screening and buffering that exists is used to the fullest extent possible.  Raphael-Sur at 8-9.  This “multi-step” process is described in detail in the cross-examination testimony of Mr. Raphael and should be refined and utilized by VELCO for this and other visually sensitive locations.  Raphael, Tr. (Vol. I) (9/22/04) at 42-45.
Findings Regarding Herbicides and Pesticides

91. VELCO’s pre-filed testimony states that VELCO will not use herbicides or pesticides in wetlands or within fifty feet of a stream for right-of-way management.  Gilman & Briggs at 13.  In an early discovery response to the Town of Charlotte, VELCO represented that it would not use herbicides in wetland areas.  Town’s Cross Exhibit 277.    
92. VELCO’s stated intent not to use herbicides in wetlands was reinforced by the testimony of Ryan Johnson, who stated in response to a Board question regarding the use of herbicides in wetlands that do not have visible open water, “to the extent that the wetlands are shown on the [NWI] maps herbicides are not used in those areas.”  Johnson, Tr. (Vol. II) (3/1/04) at 110.         
93. The issuance of permits authorizing the use of pesticides within a utility corridor is primarily the responsibility of the Vermont Department [now Agency] of Agriculture.  VPAC makes recommendations regarding the issuance of herbicide permits to the Agency of Agriculture.  Quackenbush, Tr. (Vol. I) (06/16/04) at pp. 22 and (Vol. I) (8/5/04) at 43-44.  

94. The ANR, through its conditional use determination (CUD) permit process, regulates activities in Class I and Class II wetlands.  A. Quackenbush, Tr. (06/16/04 (AM)), at 32.  ANR personnel, including Mr. Quackenbush, have expertise on wetlands issues in the State of Vermont.  However, when VPAC makes a recommendation to the Agency of Agriculture with regard to a permit for pesticide use within a utility corridor, that recommendation does not receive any further review by personnel at the ANR, including personnel in the Wetlands Division.  Id. (Vol. I) (8/5/04) at 43-44  

95. The Chair of VPAC is an employee of ANR.  He is not a wetlands expert, however, and does not routinely consult with wetlands personnel regarding pesticide use in wetlands prior to making recommendations regarding their use to the Agency of Agriculture.  (Vol. I) (8/5/04) at 43-45      

96. ANR does not anticipate undue adverse impacts to wetlands from the use of herbicides or pesticides in wetlands.  Instead, it simply defers to the Vermont Pesticide Advisory Council (VPAC) with respect to pesticide use, including pesticide use in wetlands.  Quackenbush, Tr. (Vol. I) (8/5/04) at 42-43.  

97. As a wetlands expert, Mr. Quackenbush’s personal/professional recommendation is that VELCO not use herbicides within the buffer of any wetland that contains surface water.  Quackenbush, Tr. (Vol. I) (06/16/04) at pp. 21-22 and (Vol. I) (8/5/04) at 42.  Instead, he recommends a 50 foot buffer from all surface water, which would include wetlands that have surface water.  While this 50-foot buffer is greater that VPAC recommends, he believes that given the size and scope of this project, the additional buffer could provide much needed protection to wetlands potentially impacted by the project.  
98. In March of 2004, VELCO obtained a permit authorizing the use of pesticides within a thirty (30) foot buffer of any waters of the State, including any surface water, running water, stream, brook, or pond.  Even stormwater from a rain event that has not infiltrated into the soil is buffered.  Jeffrey Disorda, Tr. (Vol. I)  (8/6/04) at p.92.  
99. It is VELCO’s present intention to spray pesticides in wetlands that do not have standing water, even if those wetlands are shown on the VSWI map, because that is not precluded from doing so by their Agency of Agriculture permit.  Alexandra Rowe, Tr. (8/6/04) (a.m.) at p. 88.
100. VELCO is of the opinion that with regard to the four major wetland complexes along the route of the 115 kV line, including the Thorp Brook wetland, it is not necessary to use herbicides to maintain the right-of-way.  VELCO has indicated that these wetland areas, in Ferrisburgh, Charlotte and Shelburne, are particularly sensitive, and hand clearing of vegetation if done in a sensitive manner, not with stacking brush across small streams, would be appropriate.  Gilman & Briggs, Tr. (8/6/04) (a.m.) at p. 92-93. 
101. VELCO has indicated that if contacted by a landowner and requested that they not use herbicides, they will use alternative methods of vegetation control such as hand cutting and mowing.  Alexandra Rowe, Tr. (8/6/04) (a.m.) at p.99.

Findings Regarding Right of Way Management
102. VELCO’s Four Year Right of Way Vegetation Management Plan (the “ROW Plan”) is dated April 15, 1999.  VELCO Exhibit RJ-5.  Mr. Johnson, VELCO’s Manager of Transmission Engineering, Construction and Real Estate, sponsored the Plan and testified about it.  Johnson, Tr. (Vol. II) (March 1, 2004).
103.   Mr. Johnson did not have any input into the development of the ROW Plan.  It was prepared the year before he assumed his current duties for VELCO.  Johnson, Tr. (Vol. II) (March 1, 2004) at 62-63.  

104. Mr. Johnson does not know what factors VELCO considered in determining that a four year cutting cycle was appropriate, nor whether VELCO gave any consideration to aesthetic impacts in developing a four year right of way management cycle.  Id. at 70.  Mr. Johnson did not know whether Mr. Boyle, VELCO’s aesthetics expert, was consulted in connection with the development of the ROW Plan.  Id. at 65.

105. Mr. Johnson is not aware of VELCO ever taking supplemental aesthetic mitigation measures where landscaping has failed.  Id. at 87.
106. The contractors that VELCO hires to implement the ROW Plan make determinations in the field regarding what tree species should be cut and which species should be saved.  Mr. Johnson does not know what training those contractors receive to differentiate between tree species, nor is he aware of whether VELCO provides any training on that subject to its consultants.  VELCO does observe its contractors at least once per week.  Id. at 72-73.

107. VELCO immediately cuts all undesirable tree species in the right of way.  Desirable tree species are permitted to grow to a maximum height of around 12 feet.  Id. at 75-76.  VELCO also monitors and cuts trees outside of the right of way if they become a potential threat to the line due to height, ledge conditions, etc.  VELCO’s authority to undertake such cutting outside the right of way is typically included in its standard easement language.  Mr. Johnson was uncertain whether VELCO has a procedure for contacting homeowners where it determines that it is necessary to cut outside the right of way.  Id. at 73-74.

108. Clearing activity does not occur in all seasons of the year, but Mr. Johnson was not entirely certain regarding when clearing is prohibited or does not occur.  He was also unclear about the typical duration of clearing activity or the hours in which mechanical clearing may occur.  Id. at 77.

109. Chainsaws, mowers, vehicles, including pickup trucks, ATVs and snowmobiles, and chippers are all used in connection with right of way maintenance activity.  Id. at 71, 78-79.  Residents living proximate to a right of way area can expect noise impacts from this equipment when clearing and other activity is occurring.  Id. 

110. Noise impacts can also be expected during the NRP construction period.  VELC has not quantified or modeled expected construction noise levels.  Id. at 100-103.

111. Brush from clearing activity can become an obstacle to access and a fire hazard.  RJ-5 at 5.  Mr. Johnson is unaware of anything that VELCO does to coordinate with local fire departments to minimize fire hazards where mechanical methods are being used for clearing activity.  Id. at 81.

112. Pages 8-9 of the ROW Plan addresses herbicide use.  VELCO is willing to accept the conditions pertaining to specific methods of herbicide use/application, and the prohibitions that follow, as conditions of any CPG that this Board may issue.  Id. at 82.  

113. VELCO is not considering using composite poles in wetland areas in connection with the NRP due to the cost of such poles.  Mr. Johnson is familiar with the use of fiberglass composite poles, but has not estimated the cost of such poles relative to this project.  Id. at 85-86.  
114. Mr. Johnson stated in response to early discovery requests from the Town of Charlotte that VELCO would consider using biological agents, as opposed to herbicides in wetland areas, if they are safe and effective.  On cross-examination, however, he did not know whether any further consideration had been given to the use of biological agents instead of herbicides in wetland areas.  Id. at 84-85.     

115. In connection with this project, Mr. Johnson did not perform any analysis of right of way management in areas where undergrounding is proposed.  He does not know how the costs of right of way management would be affected by undergrounding portions of the line, and has not quantified the cost of right of way management for the NRP on either an annual or four-year basis.  Id. at 69-70.

Findings Regarding Educational and Municipal Services and Public Investment

116. Mr. Johnson’s June 5, 2003 direct testimony regarding educational and municipal services and public investment, under 10 V.S.A. §6086(a)(7) and (9)(K), is not specific to the NRP and is based on “the experience of VELCO.”  Direct Testimony of Ryan C. Johnson (6/5/03) at 14-15; Johnson, Tr. (Vol. II) (3/1/04) at 97.  

117. In developing the above-referenced testimony, Mr. Johnson did not contact any municipal officials to get their views on what impacts the project might have on educational services, municipal services or public investment.  He did not review maps or other documents related to those subjects.  Id. at 97.  Specifically with regard to public investment, he did not personally look at any public resources to evaluate the impact thereon.  For example, in Vergennes, he did not look at the public investment in Falls Park and the Otter Creek Basin.  He also did not look at the impact of the project on lands that have been conserved through the expenditure of public monies in the Towns of Shelburne and Charlotte.

118. Other than Mr. Johnson’s testimony, there does not appear to be any other testimony from VELCO that directly addresses these issues.   
Discussion of Applicable Legal Standards

This case involves a petition by VELCO and GMP to construct an electric transmission facility.  Under Vermont law, no company may begin site preparation for, or construction of, an electric transmission facility, nor exercise the right of eminent domain in connection with site preparation for, or construction of, such a facility, unless this Board first finds that the same will promote the general good of the state and issues a certificate to that effect.  30 V.S.A. ( 248(a) (2) (A), (B); PSB Docket 6792 (Northern Loop Project), 7/17/03, at 35.  Section 248 provides that before this Board may issue a Certificate of Public Good, (it shall find that the purchase, investment or construction( proposed/presented in the petition meets each of the criteria enumerated in subsections (b)(1)-(10).  
The NRP is the first major transmission project in Vermont in nearly twenty years.  As detailed in the Petition, the PV-20 was constructed in 1957, and over the succeeding 28 years, three other transmission projects were added to the system in Vermont.  Direct Testimony of Thomas Dunn May 5, 2003 at 4-5.  None of those projects matches the scope or complexity of the NRP.
To grant a Certificate of Public Good, this Board must interpret and apply the statutory language of ( 248.  As the Vermont Supreme Court has recently observed      

[w]hen interpreting a statute, our principal objective is to implement legislative intent. Where legislative intent can be ascertained on its face, the statute must be enforced according to its terms without resort to statutory construction. Where there is ambiguity or uncertainty about legislative intent, we must consider the entire statute, including its subject matter, effects and consequences, as well as the reason for and spirit of the law. The legislative history and circumstances surrounding a statute's enactment, and the legislative policy it was designed to implement, can also be helpful in discerning legislative intent. 

In re Hinsdale Farms, Vermont Supreme Court Docket No. 02-566 (August, 13, 2004) at (5 (internal cites and quotes omitted).  The legislative intent underlying the language of ( 248 (b) (1)-(10) may generally be ascertained on the face of the statute.  As discussed below, however, certain terms contained therein/in ( 248 are ambiguous, and may require this Board to resort to rules of construction to ascertain their meaning.    
30 V.S.A. ( 248 (b) (1)

Subsection (b) (1) of ( 248 provides, in pertinent part, as follows:

(1) with respect to an in-state facility, [the purchase, investment or construction thereof] will not unduly interfere with the orderly development of the region with due consideration having been given to the recommendations of the municipal and regional planning commissions, the recommendations of the municipal legislative bodies, and the land conservation measures contained in the plan of any affected municipality.


By its plain language, subsection (b)(1) requires this Board to make a positive finding that a transmission project will not unduly interfere with orderly development in the region in which the project is proposed to be built.  In determining whether a project unduly interferes with orderly development, subsection (b) (1) specifically directs this Board to give (due consideration( to the (recommendations( and (land conservation measures( noted above.  Indeed, this provision requires the Board to assess the “regional impacts” of the project not by considering the views and recommendations of individual municipal boards and commissions on a stand-alone basis, but by aggregating those views and recommendations to arrive at its determination of the cumulative or collective “impact” of the project on the affected region.
The concepts of “undue interference” and “due consideration” are undefined in Title 30, V.S.A.; there meaning is, arguably, ambiguous.  Black(s Law Dictionary (6th ed. 1990) defines undue, in part, as “more than necessary; not proper; illegal.”  Similarly, Black(s Law Dictionary (6th ed. 1990) defines due consideration to mean giving “such weight or significance to a particular factor as under the circumstances it seems to merit, and this involves discretion.”  See also Arway v. Bloom, 615 A.2d 1075, 1081 (Conn. App. 1992) (discussing and applying Black(s definition); Thoma v. Planning and Zoning Commission of Town of Canterbury, 626 A.2d 809, 813 (1993) (same).       

The Vermont Supreme Court has observed that “’due consideration( for municipal legislative bodies . . . at least impliedly postulates that municipal enactments, in . . .  [this] specific area, are advisory rather than controlling.”  City of South Burlington v. Vermont Electric Power Company, Inc., 133 Vt. 438, 447 (1975).  Recently, in evaluating compliance with subsection (b) (1), this Board has focused on the project(s consistency with the provisions of applicable local and regional plans and, to a lesser degree, on support for (or lack of opposition to) the project by legislative body of the affected municipality.  See e.g., PSB Docket No. 6976 (Petition of Entergy), 9/21/04, at 10-11; PSB Docket No. 6792 (Northern Loop Project), 7/17/03, at 10-11; PSB Docket No. 6603 (Joint Petition of Swanton Village, Inc. Elect. Dept.), 4/3/02, at 7-8.  

Thus, this Board, under appropriate circumstances, and in the exercise of its discretion, has the authority to deny a Certificate of Public Good where it determines that a project(s failure to comply with applicable/relevant/pertinent provisions of local or regional plans, recommendations of municipal legislative bodies and conservation measures would result in undue interference with orderly development in the region in which a transmission project is located.  Notwithstanding the foregoing, this Board must evaluate the compliance of the NRP under §248(b)(1) regionally.  In other words, to make a positive finding under Criterion (b)(1) it must assess the aggregate views and recommendations of affected communities and regional planning commissions to arrive at its determination of the cumulative or collective “impact” of the project on the affected region.
30 V.S.A. ( 248 (b) (5)

Subsection (b) (5) of Title 30, V.S.A. provides 

(5) with respect to an in-state facility, [the purchase, investment or construction thereof] will not have an undue adverse effect on esthetics, historic sites, air and water purity, the natural environmental and the public health and safety, with due consideration having been given to the criteria specified in 10 V.S.A. ( 1424a (d) and ( 6086(a) (1) through (8) and (9) (K)

By its plain language, subsection (b)(5) requires this Board to make positive findings that a proposed transmission project will not have an undue adverse effect on the topics, listed above, prior to issuing a Certificate of Public Good.    

In determining whether a project will have an undue adverse effect on the listed items, subsection (b)(5) specifically directs this Board to give (due consideration( to statutory criteria relating to (outstanding resource waters( and cited provisions of Act 250, respectively.  It is clear under the language of subsection (b)(5), that this Board must give the criteria specified in 10 V.S.A. ( 1424a(d) and ( 6086(a)(1) through (8) and (9)(K) more than passing notice.  See Arway v. Bloom, 615 A.2d 1075, 1081 (Conn. App. 1992).  As discussed above, however, the weight and significance to be accorded to evidence related to those criteria, under the circumstances of this case, is a matter of discretion for this Board. 

There are no outstanding resource waters at issue in this case.  Therefore, 10 V.S.A. ( 1424a (d) is inapplicable in this proceeding. 

As noted above, Subsection (b) (5) of ( 248 requires this Board to give due consideration to Criteria (a) (1)-(8) and (9) (K) of Act 250 (10 V.S.A., Chapter 151).  The full text of Criteria (a) (1)-(8) and (9) (K) is set forth in Appendix A attached hereto.  Of particular significance in this proceeding is Criterion 8 of Act 250, which requires the Board to find that a project ([w]ill not have an undue adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites or rare and irreplaceable natural areas.(  10 V.S.A. ( 6086(a) (8).

As the Environmental Board has noted, application of Criterion 8 does not guarantee that views of a landscape will not change, or that the view one sees from one(s property will remain the same forever; but it does give reasonable consideration to a project(s visual impacts on neighbors, the community, and on Vermont(s special scenic resources.  See Re: John J. Flynn Estate and Keystone Development Corp. #4C0790-2-EB, Findings of Fact, Conclusions of Law and Order at 25 (5/4/04); The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order at 36 (3/8/02); Southwestern Vermont Health Care Corp., #8B0537-EB, Findings of Fact, Conclusions of Law and Order at 29 (2/22/01); Main Street Landing Company and City of Burlington,  #4C1068-EB, Findings of Fact, Conclusions of Law and Order at 17- 18 (11/20/01).  In that regard, Criterion 8 requires evidence of impact not only from public viewing areas, but also of collective impacts from the private property of area residents under "general welfare" police powers.  Lawrence E. Thomas, #2W0644-EB (2/18/86).  Further, the Environmental Board has noted that Criterion 8 was not intended to protect the natural beauty of only pristine areas of the state.  George Tardy, #5W0534 (3/21/80).

This Board has relied on the Environmental Board(s methodology, as articulated in the so-called Quechee Lakes decision, for evaluating whether a proposed project will have an (undue( adverse effect on the aesthetics or scenic and natural beauty of an area.  See Quechee Lakes Corporation, #3W0411-EB and 3W0439-EB (January 13, 1986) (described and followed by the Vermont Supreme Court in In re Halnon, 174 Vt. 514 (2002); In re McShinsky, 153 Vt. 586 (1990)).

In the Halnon case, the Vermont Supreme Court stated that ([f]or purposes of clarification( it would restate the proper Quechee test for determining whether a project will have an undue adverse effect on the aesthetics or scenic and natural beauty of an area.  Accordingly, the Supreme Court articulated the Quechee standard as follows:

The two-part Quechee test was first outlined by the Environmental Board in a previous case and has since been followed by this Court.  Under this test a determination must first be made as to whether a project will have an adverse impact on aesthetics and the scenic and natural beauty of an area because it would not be in harmony with its surroundings.  If the answer is in the affirmative the inquiry then advances to the second prong to determine if the adverse impact would be "undue."  Under the second prong an adverse impact is (undue( if any one of three questions is answered in the affirmative: 1) Does the project violate a clear, written community standard intended to preserve the aesthetics or scenic, natural beauty of the area? 2) Does the project offend the sensibilities of the average person? 3) Have the applicants failed to take generally available mitigating steps that a reasonable person would take to improve the harmony of the proposed project with its surroundings?  An affirmative answer to any one of the three inquiries under the second prong of the Quechee test means the project would have an undue adverse impact. 

In re Halnon, 174 Vt. 514, 515 (2002) (internal cites and quotes omitted). 

In its decision in In Re: Petition of Tom Halnon, CPG NM-25 (3/15/01), which the Supreme Court(s decision, supra, affirmed, this Board observed that the Environmental Board(s intent in adopting the first (i.e., (clear, written community standard() test under the second prong of the Quechee analysis was 

[to] encourage towns to identify scenic resources that the community considered to be of special importance:  a wooded shoreline, a high ridge, or a scenic back road, for example.  These designations would assist the . . . Board in determining the scenic value of specific resources to a town, and would guide applicants as they design their projects.

Id, at 23.  Given the above, this Board noted that review under the first element of the Quechee analysis (should focus upon town standards to protect scenic resources of special importance rather than generalized language in a town plan or zoning ordinance.(  Id. at 24, FN5.  Therefore, ([i]n cases where towns have adopted clear and specific standards . . . [this Board] will consider them.(  Id.       

With regard to the second (i.e., (offend the sensibilities of the average person() test under the second prong of the Quechee analysis, the Vermont Supreme Court has observed that (the Board, and not the average person in the community, is required to determine whether a development will have an undue adverse impact on the aesthetics of an area.(  In re McShinsky, 153 Vt. 586, 592 (1990).  In making that determination, the Court observed, (the Board need not poll the populace or require vociferous local opposition in order to conclude that an average person would consider the project to be offensive.(  Id.  Instead, as the Environmental Court has frequently observed, a project is shocking and offensive if it offends or shocks the sensibilities of the average person -- if it is so out of character with its surroundings that it significantly diminishes the aesthetic qualities of the area and therefore causes an adverse effect which is undue.  See e.g., Hannaford Brothers Co. and Southland Enterprises, Inc., #4C0238-5-EB, Findings of Fact, Conclusions of Law and Order, at 20 (4/9/02); The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order, at 38 (3/8/02); In re McDonalds(s Corp. and Murphy Realty Co., Inc., #100012-2B-EB, Findings of Fact, Conclusions of Law and Order, at 22 (3/22/01); Southwestern Vermont Health Care Corp., #8B0537-EB, Findings of Fact, Conclusions of Law and Order, at 35 (2/22/01); Robert B. & Deborah J. McShinsky, #3W0530-EB, Findings of Fact, Conclusions of Law and Order, at 9 (4/21/88), aff'd, In re McShinsky, 153 Vt. 586 (1990).

Applying the above-referenced shocking and offensive standard, this Board, in In Re: Petition of Tom Halnon, CPG NM-25, at 17, 27 (3/15/01), concluded that a wind turbine proposed for construction in a predominantly scenic, rural area would offend the sensibilities of the average person where it would be in the direct view from a neighboring residence, and would significantly diminish the neighbors( enjoyment of the scenic view from their home.  On appeal, the Vermont Supreme Court concluded that, given the character of the area and impact on the neighbors, this Board did not did abuse its discretion in concluding that the proposed turbine would be shocking and offensive to the average person.  In re Halnon, 174 Vt. 514, 518 (2002).

With regard to the third ((generally available mitigating steps() test under the second prong of the Quechee analysis, the Environmental Board's practice has been to require applicants to take generally available mitigating steps to reduce the negative aesthetic impact of a particular project.  See In re Stokes Communications Corp., 164 Vt. 30, 39 (1995), citing In re McShinsky, 153 Vt. 586, 591-92 (1990).  In other words, the Board asks whether an applicant has taken generally available mitigating steps to reduce aesthetic impacts on, and improve harmony of project with, the character of the area where it is proposed.  See Hannaford Brothers Co. and Southland Enterprises, Inc., #4C0238-5-EB, Findings of Fact, Conclusions of Law and Order at 22 (4/9/02); The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order at 43 (3/8/02).  More significantly, failure to take advantage of available alternatives may render an aesthetic impact unduly adverse. Stokes Communications, 164 Vt. at 39; In Re: Petition of Tom Halnon, CPG NM-25, at 17, 27 (3/15/01).  

Although the Environmental Board has not defined the term "generally available mitigating step," it has applied the term broadly. Id. (citing In re Denio, 158 Vt. 230, 240-41 (1992) (imposition of mitigating conditions, including requirement to retain open spaces and limit agricultural and forestry use, was reasonable under circumstances); In re Quechee Lakes, 154 Vt. 543, 546 (1990) (removal of installed skylights, construction of visual barriers and installation of nonglare glass were reasonable mitigating steps)).  Further, the Vermont Supreme Court has acknowledged that an alternative need not be formally recognized or widely available to be generally available. In re Stokes Communications Corp., 164 Vt. 30, 38 (1995).  Instead, "a generally available mitigating step is one that is reasonably feasible and does not frustrate the project's purpose or Act 250's goals." Id. at 39.  Where mitigating steps may be unaffordable or ineffective, it is within the Board's discretion to grant or deny a permit. Id. (citing 10 V.S.A. ( 6086(c)).

In evaluating the sufficiency of mitigation, the Environmental Board looks at a project on its own merits, not in comparison to previous proposals, or to what could be built, or to other factors unrelated to project.  Indeed, the Environmental Board has observed that it cannot approve a project because it looks good by comparison to something worse, as this would reduce the Board's role to one of finding the lowest common denominator and then deciding whether a project rises above that level.  See The Van Sicklen Limited Partnership, #4C1013R-EB, Findings of Fact, Conclusions of Law and Order at 43-44 (3/8/02); In re Southview Associates, 153 Vt. 171, 179 (1989).  What may be required to mitigate a project is highly case and context-specific.  See In re McDonalds(s Corp and Murphy Realty Co., Inc., #100012-2B-EB, FCO at 21 (3/22/01).  However, there are circumstances where a project has such a significant impact that no degree of mitigation will neutralize the impact.  Paul & Dale Percy, #5L0799-EB (3/20/86).  

In addition to the above, this Board has observed that its assessment of whether a particular project will have an (undue( adverse effect, based on the three tests set forth under the second prong of the Quechee analysis, (will be significantly informed by the overall societal benefits of the project.(  See Docket No. 6793 (Petition of Town of Stowe Elect. Dept., Inc.), 5/5/03 at 12.
  This (overall societal benefits( standard is not directly incorporated into the Board(s Quechee analysis.  Instead, it is separately considered, for the reasons discussed below.  

By law, in evaluating a project(s compliance with ( 248 (b) (5), this Board is required to give (due consideration( to Criterion 8 of Act 250.  Review of a project under Criterion 8 should proceed in accordance with the Quechee analysis, as articulated by the Environmental Board and adopted by the Vermont Supreme Court.  The Quechee analysis, by its terms, does not include cost-benefit balancing to assess whether a project will have an (undue( adverse effect.  Indeed, the Environmental Board has expressly rejected the argument that such an analysis is an appropriate consideration under Criterion 8.  See Mount Mansfield Co., Inc., #5L1125-4-EB, Findings of Fact, Conclusions of Law and Order (8/14/95) (holding that analysis of economic benefit not appropriate under Criterion 8).  Accordingly, for the purpose of evaluating a project(s impact under Criterion 8, this Board will not alter, or add to, the well-established components of the Quechee analysis.  Instead, the results of the Quechee analysis are simply another factor to inform a decision regarding whether the project will have an undue adverse esthetic impact under ( 248 (b) (5).  


This is not to suggest that cost-benefit balancing has no place under ( 248 (b) (5).  As noted above, this Board is only required to give (due consideration( to the results of the Quechee analysis under Criterion 8, and must independently assess, under ( 248 (b) (5), whether a project ultimately will have an (undue adverse effect on esthetics.(  Nothing in Vermont law prohibits this Board from informing its decision about whether a project(s effect is (undue( -- as that term is used in ( 248 (b)(5) -- by way of the balancing test that it has articulated.  Care must be used in employing such a balancing test, however.  The Legislative mandate to this Board is to ensure that the proposed project (will not have an undue adverse effect on esthetics.(  30 V.S.A. ( 248 (b) (5).  This standard would be rendered meaningless if this Board, in defining (undue,( always concluded, as a matter of course, that the more readily quantifiable (societal benefits( of a transmission project outweighed the less quantifiable (but, arguably, equally important) societal benefits of aesthetics and scenic and natural beauty.  Wesco, Inc. v. Sorrell, Vermont Supreme Court Docket Nos. 2003-334 & 337 (Oct. 8, 2004) at (14 ((we favor interpretations of statutes that further fair, rational consequences and presume that the Legislature does not intend an interpretation that would lead to absurd or irrational consequences().    

Discussion Regarding Burden of Proof

VELCO has suggested at various times in this proceeding that the burden of proof under the aesthetics component of ( 248 (b) (5) is on the intervenors.  That is not the case.  Under 10 V.S.A. ( 6088, the burden of proof under Criterion 5 though 8 of Act 250 is on any party opposing the applicant to show an unreasonable or adverse effect.  10 V.S.A. ( 6088.  Nothing in Title 30, however, directly or indirectly incorporates ( 6088 in ( 248, or suggests that any party other than the petitioner has the ultimate burden of proof under ( 248.  Therefore, the burden of proof under all of the ( 248 criteria is on the Petitioners, VELCO and GMP.  In Re: Petition of Tom Halnon, CPG NM-25, at 17, 25 (3/15/01) ((We stress that the Applicant has the burden of proof in this case().  
Conclusions of Law

30 V.S.A. § 248(b)(1)
As discussed more fully above, the Board is obliged by statute to give “due consideration” to the recommendations of the municipal and regional planning commissions, the recommendations of the municipal legislative bodies, and land conservation measures contained in the plan of any affected municipality.    

The Town of Charlotte has an established and abiding public commitment to the principles of land conservation and to preservation of the historic, natural and scenic resources of the Town.  To further those objectives, the Town has debated and adopted a Town Plan and other documents, which constitute written community standards that control development within the community, identifying preferred and discouraged land uses, and the limitations the Town places on land use development in its community.   Findings 7-14.

The Town has, in the course of developing its Town Plan, identified specific “open spaces and scenic vistas” labeling them, along with other attributes of the Town, as significant resources.  These resources were identified and ranked through a public process for their qualities, including those specified in Finding 15 above.  It has also specifically mapped, in the process of developing the Town Plan, roads with high scenic value, including most of Greenbush Road.  See Findings 16-19.  The Town Plan clearly indicates that utility lines should be placed underground – “the Town seeks to protect public roads with high scenic value by placing utility transmission lines underground.  Placing transmission lines underground reduces their negative impacts to the landscape and potentially reduces long term maintenance costs.” (emphasis added).  In the opinion of Mr. Bloch, the Town Planner and Selectboard Assistant, based on his recollection of Town Plan work sessions leading to the adoption of the Town Plan, the Town and its citizens intend this written policy to apply to all utility lines. Findings 21-24.  Taken together, the designation of road ways as being of high scenic value and the affirmative command in the Town Plan to protect those roadways constitutes a clear, written community standard. 

A municipality’s “recommendations” are evidenced by its actions, as much as its written or spoken word.  The Town has actively sought and contributed funds to the preservation of open space and the development of recreation and other public spaces in the Town, as detailed in Findings 26-32.  Many of these properties, nine in all, representing public investment totaling nearly $1.5 Million, are close to (or near enough to) the NRP to be impacted as it passes through Charlotte.  In particular, the NRP is planned to pass the Charlotte Park & Wildlife Refuge (a/k/a Demeter Park) on its western side, between the Park and the rolling agricultural terrain framed by the Adirondacks to the west.  This particular property was preserved primarily for its scenic resources.  Having the NRP pass through the very views that public funds were meant to preserve is contrary to the “land conservation measure” reflected in the publicly funded grant of development rights.  Findings 32-36. 


Given the findings of fact and relevant legal standards set forth above, this Board concludes that VELCO(s NRP, as it pertains to the affected portions of the Town of Charlotte (other than in the vicinity of Ferry Road, which will be discussed in a subsequent filing), even if considered on a stand-alone basis, will unduly interfere with the orderly development of the region, after giving due consideration to the recommendations of the municipal and regional planning commissions, the recommendations of municipal legislative bodies, and the land conservation measures contained in the plan of any affected municipality.  Moreover, when these local impacts are aggregated with those of other communities in the region affected by the NRP, the conclusion of undue interference with orderly development is clearer still.
30 V.S.A. § 248(b)(5) – Aesthetics, Historic Sites, Air & Water Purity, the Natural Environment and Public Health & Safety
Water Resources

As noted above, there are no outstanding resource waters, as designated by the Vermont Water Resources Board, in the vicinity of the proposed project that will be affected thereby.  10 V.S.A. § 1424a.  Subject to the following, the NRP also does not present any significant environmental or other issues under Act 250 criterion (a)(1) through (5) and (8)(A) in the Town.  
Municipal Services and Education
Under criteria (a)(6) and (7), however, the Town contends that VELCO has not met is burden to demonstrate that its project will not place an unreasonable burden on the ability of the Town to provide educational or municipal services.  As reflected in Findings 116-118, VELCO has not made any showing that the development of the NRP will not, on a net basis, negatively impact the property values and tax revenues in Charlotte, and thereby affect the ability of the Town to provide municipal services.  On this basis, the Board is without a sufficient evidentiary basis to make a positive finding on these criteria.  
Aesthetics 

The legal standards applicable to the Board’s review of the NRP on aesthetics issues are described above.  It is the Town’s position that placement of the NRP from Thompson’s Point Road north to Shelburne in an underground configuration is most consistent between the project and the Town Plan and mitigates the undue adverse aesthetic effects of the NRP on the community consistent with Section 248 and the applicable Act 250 criteria.  

Land use in Charlotte adjacent to the proposed transmission line (apart from Ferry Road) is rural or semi-rural in nature.  The proposed NRP runs, for the most part, on the west side of the Vermont Railway railroad track right-of-way.  From south to north, the NRP will pass through farm fields, conserved forest land, and past residences, through the center of Town near businesses, residences, a private high school, transportation facilities, and more conserved farm land, before proceeding north past the conserved Charlotte Park and Wildlife Refuge and private homes before entering Shelburne.  Findings 54-57.   Within this rural landscape, there are several sections of the proposed transmission line where the impacts of the NRP will be particularly adverse.  These areas are identified as follows: (a) approximately between mile 14.2 and 14.9 of the line, as viewed from South Greenbush Road; (b) approximately between mile 16.5 and 17.5 of the line, as viewed from Ferry Road; (c) approximately between mile 18.0 and 18.4 of the line, as viewed from North Greenbush Road; (d) approximately between mile 18.0 and 19.0 of the line, as viewed from Charlotte Nature Park; and (e) the proposed new substation location, as viewed from Ferry Road.  


The specific impacts on these areas, and the externalities affecting the judgment whether the NRP has an undue adverse impact on these resources are detailed in Findings 59 through 76 above.  Several of these sections are designated by the Town as having high scenic value (South Greenbush Road (Mile 14.2 to 14.9); North Greenbush Road (Mile 18 to18.4)), some provide views and vistas of conserved lands (Mile 14.2 to 14.9; Charlotte Park & Wildlife Refuge, Mile 18 to 19), and some are designated by VELCO’s aesthetic expert as areas of critical aesthetic impact (Ferry Road area (Mile 16.5 to 17.5); North Greenbush (Mile 18 to Mile 18.4)).  

VELCO proposes to use poles ranging from 52 to 65 feet in height throughout Town, making them generally 12 to 30 feet taller than the existing structures.  Although VELCO has stated that it will use the lowest poles possible, the caveat is generally that pole height will ultimately be determined by the engineers, not the aesthetics personnel.  Combined with a right of way cleared to 100 feet wide, the NRP structures cannot be effectively screened by existing roadside vegetation.  They will impose themselves on the citizens of Charlotte and their visitors and guests.  


In Mr. Donovan’s opinion, the NRP will offend the sensibilities of average persons.  It is true that the NRP (meaning the structures and associated clearing), will be out of scale and context in this rural/semi-rural environment, especially in those locations identified as having high scenic value or where the adjoining land use is property that has been conserved because of its high scenic value.  These impacts are pronounced along roads that the Town has designated as having high scenic value, or in areas where significant amounts of public and private not-for-profit funds have been expended to preserve the scenic qualities.  Mr. Donovan believes that the entire length of the proposed power line in Charlotte would offend the sensibilities of the average person because, among other things, it is out of scale and context with the surrounding landscape.  The Petitioners take a different view.  As suggested above, we are inclined to agree that, at least in those areas that have been identified as having high scenic value, the NRP, as proposed, willing be shocking and offensive to the average, impartial viewer.   

The NRP as designed also violates a clear written community standard.  The Town Plan indicates that overhead utility lines, (are important services, but the vision for an aesthetically beautiful Charlotte includes the replacement of overhead lines with underground lines and requires the installation of new lines underground.  It is the objective of the Town that all utilities will be underground.(  (Emphasis added.)  

Placement of the transmission line underground eliminates the need for the tall poles and actually enhances the overall view in Charlotte by the removal of the existing transmission lines and poles.  While placing the line underground is important to minimize aesthetic impacts in those areas with significant public resources or where public funds have been spent to preserve the scenic values, placing the line underground would have other benefits as well.  

In assessing the mitigation measures suggested by the Town, we are informed by the Vermont Supreme Court’s acknowledgment that "a generally available mitigating step is one that is reasonably feasible and does not frustrate the project's purpose or Act 250's goals." In re Stokes Communications Corp., 164 Vt. 30, 39 (1995) (emphasis added).  When it is claimed that a mitigating step is or may be unaffordable, it is within the Board's discretion whether to grant or deny the requested permit. Id. (citing 10 V.S.A. ( 6086(c)).  

Although the construction costs to place a utility line underground may be higher than constructing the line overhead, it is feasible, and we believe incumbent on the Board to weigh not simply the construction costs attributable to the two installation alternatives, but to assess the benefits from an underground installation based on factors such as compliance with the expressed community standard for undergrounding,  the longer term implications of preserved scenic beauty and vistas on community development and prosperity, possible community health issues, and private property valuation impacts, to mention a few.  Put differently, there may be “hidden costs” attributable to permitting a transmission line to be installed overhead that should be carefully considered before approving such an installation.  

For instance, VELCO’s “soft” costs for the NRP are based on estimates and prior experience.  The Town’s testimony, raised questions about the efficacy of relying on VELCO’s actual experience with the Northern Loop project to estimate its potential costs of land acquisition for rights of way and other needed access/land in the real estate market in Chittenden County.  Another consideration has to be the actual and potential impacts of an overhead installation on public investments made specifically to preserve into the future scenic vistas and utility of lands the preservation or conservation of which is in part, or in whole, publicly funded.  In short, construction costs alone are not enough, in our reading of Stokes, to declare undergrounding to be an “unreasonable” mitigation measure per se.  

As noted above, VELCO has indicated an intention to uses the lowest possible poles in the Town.  Putting aside the Ferry Road area which will be dealt with separately, Mr. Donovan recommended lowering the poles to a height of approximately 40 feet, even at the “expense” of increasing the overall number of poles.  Reducing poles heights to the indicated level will bring them much closer to the height of existing transmission structures minimizing the degradation of the views from, and of, conserved/preserved properties, areas of significant aesthetic value as defined by the Town, and still provide increased bulk transmission system reliability.  This is a reasonable and available mitigation measure.  

In addition to this strategy, VELCO has indicated a willingness to underground the existing distribution lines and remove the GMP poles in the area on North Greenbush Road adjacent to the railroad overpass/Charlotte Park & Wildlife Refuge.  This is a particularly sensitive area and one with many challenges because of the confluence of the railroad, Greenbush Road and the sloping topography.  North of the railroad overpass there are homes located very close to the street and the NRP corridor, limiting VELCO’s options.  We are mindful of the comments of all of the aesthetics witnesses who spoke to this issue, and are concerned about the diminishment of the high-quality views from the Charlotte Park & Wildlife Refuge that could result from the installation of the NRP in this area.  


As detailed in Finding 85 above, VELCO has indicated that it is committed to using the lowest possible poles in this area, specifically from Mile 18 to Mile 18.8, with pole placements at either end of this stretch as specified in the Finding.  Mr. Donovan believes that the low poles should begin at Mile 18 and end at Mile 19.5

For all of the reasons identified above, we order VELCO to design the NRP in this area using poles of the lowest possible height for the area from Mile 18 to Mile 19.5, being mindful not only of the aesthetics of the public park and North Greenbush Road, but mindful as well of the effects on the residences north of the park entrance. VELCO shall also arrange for the removal and underground installation of GMP’s local distribution lines in this area, consistent with Mr. Boyle’s suggestion.  The Board, in the context of reviewing final design details for the NRP, will be anxious to see that the design of the NRP in this area is consistent with our instructions.  If, despite the use of the “lowest possible poles” the visual and other impacts on this area are not sufficiently mitigated, the Board will entertain other suggested solutions, including undergrounding the NRP. 

 Elsewhere in Town (other than Ferry Road and the Thorp Brook wetland crossing), poles heights along the particularly sensitive roadways and viewsheds, identified in Finding 58, shall be limited to the lowest possible height.

Historic Sites and Environmental Issues



With respect to historic sites and general environmental issues, the evidence from VELCO and the Agency of Natural Resources regarding natural resource impacts in the Town is comprehensive and thorough.  Although the Town is generally content to rely on ANR’s review and permitting processes to assure that significant natural areas and resources are properly and thoroughly identified, delineated and evaluated, it is concerned about the Thorp Brook wetland at the southern end of the NRP route in Charlotte. 

VELCO’s pre-filed testimony states that it will not use herbicides or pesticides in wetlands or within fifty feet of a stream for right-of-way management, and VELCO represented in discovery that it would not use herbicides in wetland areas.  That intent was reinforced by the testimony of Ryan Johnson, who indicated that to the extent that wetlands are shown on the [NWI] maps herbicides are not used in those areas.  Findings 91-92.  VELCO testified that Thorp Brook, among others, will not require the use of herbicides to maintain the NRP right of way.  Finding 100.  Rather, because of the relative sensitivity of this wetland area, hand clearing should suffice.  We order VELCO to comply with these representations, and not to use herbicides in the Thorp Brook wetland.  

With regard to the use of herbicides in wetland areas, generally, this Board finds compelling the testimony of Mr. Quackenbush, who recommends, based on his expertise in addressing wetland issues, that VELCO not use herbicides within the buffer of any wetland that contains surface water.  Quackenbush, Tr. (Vol. I) (06/16/04) at pp. 21-22 and (Vol. I) (8/5/04) at 42.  Instead, he recommends a 50 foot buffer from all surface water, which would include wetlands that have surface water.  While this 50-foot buffer is greater that VPAC recommends, he believes that given the size and scope of this project, the additional buffer could provide much needed protection to wetlands potentially impacted by the project.  We agree with Mr. Quackenbush’s recommendation; it shall be imposed as a condition of approval in any CPG that VELCO may receive.

Finally, given VELCO’s stated willingness to do so, see Finding 101, we hereby order VELCO to accede to the wishes of landowners whose property adjoins the project corridor who do not want herbicides used by VELCO.  This Board’s rules address this issue and specify the procedural requirements that must be met.

Given the findings of fact and relevant legal standards set forth above, this Board concludes that VELCO’s NRP project in the Town of Charlotte (excluding for the time being Ferry Road) will not have an undue adverse effect on historic sites, the natural environment, and the public health and safety, with due consideration given to the criteria incorporated from 10 V.S.A. §§ 1424a(d) and 6086(a)(1) through (5) and (9)(K), provided VELCO implements and complies with the mitigation measures and limitations set forth above.  

With respect to aesthetics, based on the findings of fact and relevant legal standards set forth above, this Board concludes that VELCO’s NRP project in the Town of Charlotte (excluding for the time being Ferry Road) will have an undue adverse effect because it violates a clear written community standard.  The Town Plan specifies that the community has adopted a standard requiring that utilities place their lines underground in new construction. While the language may not be as precise as one might like it is specific enough to guide the conduct of a person using ordinary common sense and understanding.  The substantive Plan language, the interpretation of that language by local municipal officials, and their interpretation of the public’s perception of the relevant  language leads us to the conclusion that the Town intended that newly constructed utility lines would be placed underground.  See In re Duncan, 152 Vt. 402, 408 (1990) (absent compelling indication of error, interpretation of regulatory language by the body charged with its execution will be sustained).    

10 V.S.A. § 6086(a)(6) and (7) 

Under § 248 (b)(1), this Board is required to give due consideration to 10 V.S.A. § 6086(a)(6) and (7).  Respectively, those criteria require a finding that the project “will not cause an unreasonable burden on the ability of a municipality to provide educational services” and “will not place an unreasonable burden on the ability of the local governments to provide municipal or governmental services.”  Based on Findings 116 through 118, above, this Board finds that it cannot make positive findings in VELCO’s favor under these standards.  


The only evidence in the record regarding the project’s impact on educational and municipal services is Mr. Johnson’s conclusory testimony on these issues.  He indicated that he did not discuss these subjects with any municipal officials and did not review any documents pertaining thereto.  Instead, he relied on “the experience of VELCO” with regard to the relevant issues.  This is insufficient to enable this Board to give due consideration to these issues, as it is required by law to do.     
10 V.S.A. § 6086(a)(9)(K)
Based on the foregoing findings of fact, this Board concludes that the proposed Re-Route project will have no negative impact on any governmental or public facilities and, therefore, it will not unnecessarily or unreasonably endanger the public or quasi-public investments in any governmental public utility facilities, services, or lands, or materially jeopardize or interfere with the function, efficiency, safety of, or the public’s use or enjoyment of or access to such facilities, services or lands.  

Greenbush Road, designated by the Town as a road with high scenic value from Mile 15 (Thompson’s Point Road) to Mile 18.6 (beyond the railroad overpass on North Greenbush Road) is in very close proximity to the Project.  The views and vistas presently available from this roadway will be significantly impacted by the presence of the NRP if installed overhead.  
Conclusions of Law


 For all of the foregoing reasons, this Board concludes that the NRP, as proposed in the Town of Charlotte, will not unduly interfere with orderly development in the Town.  By law, however, we must determine that the project will not unduly interfere with orderly development in the region.  30 V.S.A. § 248(b)(1).  Such a determination requires us to aggregate the views and recommendations of all of the affected communities in the region to arrive at its determination of the cumulative or collective “impact” of the project on the affected region.  Thus, until we have had occasion to collectively assess those views and recommendations, this Board cannot reach a final conclusion under § 248(b)(1).  Given the testimony from Town officials and others regarding the project’s impact on existing and planned development (both locally and regionally), public facilities and infrastructure, historic sites, conserved land and resources, and the environment, the record strongly suggests undue interference with orderly development in the region.  

To grant a CPG, this Board is also required to find that the project will not have an undue adverse effect on the topics listed in § 248(b)(5).  In reaching its conclusion under § 248(b)(1), this Board must give due consideration to the criteria specified in 10 V.S.A. § 6086(a)(1) through (8) and (9)(K).  As discussed above, this Board has concluded that the project is not in conformance with all of the Act 250 statutory criteria.  
This Board’s assessment of whether a particular project will have an (undue( adverse effect under § 248(b)(5) has, traditionally,  been (significantly informed by the overall societal benefits of the project.”  There is no question that the NRP, if constructed, would result in certain societal benefits.  As noted above, however, the Legislative mandate to this Board is to ensure that the proposed project “will not have an undue adverse effect on esthetics.”  30 V.S.A. ( 248 (b) (5).  This standard would be rendered meaningless if this Board, in defining (undue,” always concluded, as a matter of course, that the more readily quantifiable (societal benefits” of a transmission project outweighed the less quantifiable (but, arguably, equally important) societal benefits of aesthetics and scenic and natural beauty.  Given the scope and magnitude of this project, and the aesthetic value of the areas impacted to the beauty and economic vitality of the State of Vermont, this Board cannot, and will not, simply conclude that the project’s societal benefits outweigh its aesthetic impacts, particularly in light of dispute over the need for the project (advanced by CLF and others), VELCO’s failure to meet its burden of proof,  and compelling evidence regarding the value of the aesthetic resources impacted by the project.         



Having evaluated carefully the weight that should be accorded VELCO’s nonconformance this Board, in the exercise of its discretion, concludes that the petition of VELCO/GMP for a Certificate of Public Good must be denied, even without considering the most problematic elements of the project at Ferry Road.  


In the context of an appropriate motion, this Board will evaluate the extent to which VELCO may be permitted to supplement its filing to address issues identified in this decision, as well as the proper allocation of costs/fees associated with such a filing and any subsequent proceedings.

     SO ORDERED

DATED at Burlington, Vermont this 24th day of November 2004.
STITZEL, PAGE & FLETCHER, P.C. for

TOWN OF CHARLOTTE

_________________________________

Robert E. Fletcher, Esq.

_________________________________

Joseph S. McLean, Esq.

	�   According to the Stowe Electric Department decision, ([t]his assessment process is one that the Board has long used in balancing the costs and benefits of proposed electric utility infrastructure improvements.(  Id. at 17.  Under this concept, (projects with adverse environmental effects may still be approved under Section 248 if they are shown to be necessary for the public good.(  Id.
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